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(iii) A Government authority that is 
authorized by statute or executive 
order to conduct foreign intelligence or 
counterintelligence activities, deter-
mines that restriction or elimination 
of the right to retain any subject in-
vention is necessary to protect the se-
curity of such activities; or 

(iv) The contract includes the oper-
ation of a Government-owned, con-
tractor-operated facility of DOE pri-
marily dedicated to that Department’s 
naval nuclear propulsion or weapons 
related programs. 

(2) If an agency exercises the excep-
tions at paragraph (e)(1)(ii) or (iii) of 
this section in a contract with a small 
business concern or a nonprofit organi-
zation, the contracting officer shall use 
the clause at 52.227–11 with only those 
modifications necessary to address the 
exceptional circumstances and shall in-
clude in the modified clause greater 
rights determinations procedures 
equivalent to those at 52.227–13(b)(2). 

(3) When using the clause at 52.227–13, 
Patent Rights—Ownership by the Gov-
ernment, the contracting officer may 
supplement the clause to require the 
contractor to— 

(i) Furnish a copy of each sub-
contract containing a patent rights 
clause (but if a copy of a subcontract is 
furnished under another clause, a du-
plicate shall not be requested under the 
patent rights clause); 

(ii) Submit interim and final inven-
tion reports listing subject inventions 
and notifying the contracting officer of 
all subcontracts awarded for experi-
mental, developmental, or research 
work; 

(iii) Provide the filing date, serial 
number, title, patent number, and 
issue date for any patent application 
filed on any subject invention in any 
country or, upon specific request, cop-
ies of any patent application so identi-
fied; and 

(iv) Submit periodic reports on the 
utilization of a subject invention. 

(4) Use the clause at 52.227–13 with its 
Alternate I if— 

(i) The Government must grant a for-
eign government a sublicense in sub-
ject inventions pursuant to a treaty or 
executive agreement; or 

(ii) The agency head determines, at 
contract award, that it would be in the 

national interest to sublicense foreign 
governments or international organiza-
tions pursuant to any existing or fu-
ture treaty or agreement. If other 
rights are necessary to effectuate any 
treaty or agreement, Alternate I may 
be appropriately modified. 

(5) Use the clause at 52.227–13 with its 
Alternate II in the contract when nec-
essary to effectuate an existing or fu-
ture treaty or agreement. 

27.304 Procedures. 

27.304–1 General. 
(a) Status as small business concern or 

nonprofit organization. If an agency has 
reason to question the size or nonprofit 
status of the prospective contractor, 
the agency may require the prospective 
contractor to furnish evidence of its 
nonprofit status or may file a size pro-
test in accordance with FAR 19.302. 

(b) Exceptions. (1) Before using any of 
the exceptions under 27.303(e)(1) in a 
contract with a small business concern 
or a nonprofit organization and before 
using the exception of 27.303(e)(1)(ii) for 
any contractor, the agency shall follow 
the applicable procedures at 37 CFR 
401. 

(2) A small business concern or non-
profit organization is entitled to an ad-
ministrative review of the use of the 
exceptions at 27.303(e)(1)(i) through 
(e)(1)(iv) in accordance with agency 
procedures and 37 CFR part 401. 

(c) Greater rights determinations. 
Whenever the contract contains the 
clause at 52.227–13, Patent Rights— 
Ownership by the Government, or a 
patent rights clause modified pursuant 
to 27.303(e)(2), the contractor (or an 
employee-inventor of the contractor 
after consultation with the contractor) 
may request greater rights to an iden-
tified invention within the period spec-
ified in the clause. The contracting of-
ficer may grant requests for greater 
rights if the contracting officer deter-
mines that the interests of the United 
States and the general public will be 
better served. In making these deter-
minations, the contracting officer shall 
consider at least the following objec-
tives (see 37 CFR 401.3(b) and 401.15): 

(1) Promoting the utilization of in-
ventions arising from federally sup-
ported research and development. 
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(2) Ensuring that inventions are used 
in a manner to promote full and open 
competition and free enterprise with-
out unduly encumbering future re-
search and discovery. 

(3) Promoting public availability of 
inventions made in the United States 
by United States industry and labor. 

(4) Ensuring that the Government ob-
tains sufficient rights in federally sup-
ported inventions to meet the needs of 
the Government and protect the public 
against nonuse or unreasonable use of 
inventions. 

(d) Retention of rights by inventor. If 
the contractor elects not to retain title 
to a subject invention, the agency may 
consider and, after consultation with 
the contractor, grant requests for re-
tention of rights by the inventor. Re-
tention of rights by the inventor will 
be subject to the conditions in para-
graphs (d) (except paragraph (d)(1)(i)), 
(e)(4), (f), (g), and (h) of the clause at 
52.227–11, Patent Rights—Ownership by 
the Contractor. 

(e) Government assignment to con-
tractor of rights in Government employees’ 
inventions. When a Government em-
ployee is a co-inventor of an invention 
made under a contract with a small 
business concern or nonprofit organiza-
tion, the agency employing the co-in-
ventor may license or assign whatever 
rights it may acquire in the subject in-
vention from its employee to the con-
tractor, subject at least to the condi-
tions of 35 U.S.C. 202–204. 

(f) Revocation or modification of con-
tractor’s minimum rights. Before revok-
ing or modifying the contractor’s li-
cense in accordance with 27.302(i)(2), 
the contracting officer shall furnish 
the contractor a written notice of in-
tention to revoke or modify the li-
cense. The agency shall allow the con-
tractor at least 30 days (or another 
time as may be authorized for good 
cause by the contracting officer) after 
the notice to show cause why the li-
cense should not be revoked or modi-
fied. The contractor has the right to 
appeal, in accordance with applicable 
regulations in 37 CFR part 404 and 
agency licensing regulations, any deci-
sions concerning the revocation or 
modification. 

(g) Exercise of march-in rights. When 
exercising march-in rights, agencies 

shall follow the procedures set forth in 
37 CFR 401.6. 

(h) Licenses and assignments under 
contracts with nonprofit organizations. If 
the contractor is a nonprofit organiza-
tion, paragraph (i) of the clause at 
52.227–11 provides that certain con-
tractor actions require agency ap-
proval. 

27.304–2 Contracts placed by or for 
other Government agencies. 

The following procedures apply un-
less an interagency agreement provides 
otherwise: 

(a) When a Government agency re-
quests another Government agency to 
award a contract on its behalf, the re-
quest should explain any special cir-
cumstances surrounding the contract 
and specify the patent rights clause to 
be used. The clause should be selected 
and modified, if necessary, in accord-
ance with the policies and procedures 
of this subpart. If, however, the request 
states that a clause of the requesting 
agency is required (e.g., because of 
statutory requirements, a deviation, or 
exceptional circumstances), the award-
ing agency shall use that clause rather 
than those of this subpart. 

(1) If the request states that an agen-
cy clause is required and the work to 
be performed under the contract is not 
severable and is funded wholly or in 
part by the requesting agency, then in-
clude the requesting agency clause and 
no other patent rights clause in the 
contract. 

(2) If the request states that an agen-
cy clause is required, and the work to 
be performed under the contract is sev-
erable, then the contracting officer 
shall assure that the requesting agency 
clause applies only to that severable 
portion of the work and that the work 
for the awarding agency is subject to 
the appropriate patent rights clause. 

(3) If the request states that a re-
questing agency clause is not required 
in any resulting contract, the awarding 
agency shall use the appropriate patent 
rights clause, if any. 

(b) Any action requiring an agency 
determination, report, or deviation in-
volved in the use of the requesting 
agency’s clause is the responsibility of 
the requesting agency unless the agen-
cies agree otherwise. However, the 
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